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AIM OF THE PRESENTATION 

• To inform change agents, potential change agents and those 

involved in the ‘business of HIV/AIDS’ about:  

• relevant human rights documents 

• the obligations that arise from them and 

• the steps required for their implementation 

• and to assist them in their response to HIV and AIDS 

 



OVERVIEW OF THE PRESENTATION 

A. Introduction 

B. Background to international human rights law 

C. International human rights standards 

D. Individual rights 

E. Conclusion and recommendations 

 

 



 
 
 

PART A. Introduction 



WHY HUMAN RIGHTS 

• The HIV epidemic has been viewed as a strongly gendered 

health, development and human rights issue 

• The HIV epidemic causes human rights violations and is also 

driven by human rights violations 

• The promotion and protection of human rights must 

therefore be at the centre of all aspects of an effective 

response to the epidemic 

• This is known as a human rights-based approach 



WHAT IS A HUMAN RIGHTS-BASED 
APPROACH? 

• It is one that focuses on empowering people (especially the 

most vulnerable and marginalized) with the knowledge and 

resources to understand and assert their rights 

• Simultaneously, it focuses on capacity building of duty-

holders (government) to be able to protect and promote 

human rights 

 



HUMAN RIGHTS VIOLATIONS 
 Stigma is high against people living with HIV, people 

who use drugs, sex workers, gay people, prisoners, 

migrants and foreigners 

 Homophobia fuels the HIV epidemic by keeping people 

hidden and away from health and HIV services 

 MSM are confronted with widespread violence and 

discrimination 

 Discrimination against women PLHIV for access to 

sexual and reproductive health services 

 The chances of sex workers access to HIV services 

significantly reduces the rampant violence, 

discrimination and condemning attitude toward 

prostitution 

 



HUMAN RIGHTS VIOLATIONS 
 People living with HIV are fired from jobs, are often 

criminalized, children are isolated and not allowed to 

go to school, and some people do not receive needed 

care because of fear of infection. 

 Insufficient protection of confidentiality of medical 

files; disclosure of serostatus without the consent of 

PLHIV. 

 Discrimination in access to education, social services, 

employment, etc. 

 Drug users often face repressive provisions such as: 

limited (if any) access to health care services and 

prevention - including incarceration and lack of 

services in the prison setting 



HUMAN RIGHTS NOT FULLY 
EXPLORED 

• Failure to fully implement e.g. VCT, access to treatment, 

education should not be equated to failure of human rights-

based approach. 

• Despair leads to symbolic actions and failure. 

• Coercion will have very limited success. 

• Individual autonomy is the basis of a human rights-based 

approach. 

 



Practice example 1 

• Prevent people living with HIV from receiving needed 

services 

• Example: If the existence of men who have sex with men 

(MSM) or sex workers is denied or criminalized, awareness 

and education programmes may not reach them 

• What else? 

 



Practice example 2 

• Undermine attempts to protect people from becoming HIV 

positive. 

• Example: Women, and particularly young women, are more 

vulnerable to infection if they lack access to information, 

education and services necessary to ensure sexual and 

reproductive health and prevention of infection. Human rights 

violations due to societal conditions such as violence against 

women, lack of education, harmful cultural practices and 

restrictions on property and inheritance exacerbate inequalities. 

• What else? 

 

 



 

 

 

 

 

 

 

Part B: 

Background to 

International 

Human Rights Law 



What are human rights 
 They belong to every human being by birth. 

 They belong to all people without distinction. 

 They are located in relation: Citizen 

(individual) vs. State. 

 They are determined by the relationship 

between individual rights and public interest. 

 The obligation of States to refrain 

(e.g. freedom) or to act. 

 



• No man shall be killed and 
imprisoned or outlawed or 
exiled, or in any way 
deprived of his position, nor 
will we use force against 
him, or send others to do so, 
except on the basis of legal 
judgment of equal to him or 
a country law. 

 

Magna Carta Libertatum - 1215 
 



We hold these truths to be self-evident, that 
all men are created equal, that they are 
endowed by their Creator with certain 

unalienable Rights, that among these are 
Life, Liberty and the pursuit of Happiness 

 
 

United States Declaration on 

Independence - 1776  

Bill of Rights (amendments 1 to 10  

to the United States Constitution) – 

1789 

The enumeration in the Constitution of certain rights 
shall not be construed to deny or disparage others 
retained by the people. 



Declaration des 
droit de l’homme 

et du citoyen – 1789 

 

...considering that ignorance, forgetfulness or contempt of human rights of man only 
causes of accidents and the general corruption of governments, they decided to 
present in a solemn declaration the natural, inalienable and sacred rights of man, to 
get them to this declaration, constantly before the eyes of all the members of the 
society, constantly reminded of their rights and duties ... 



Social theories 
 

• John Locke (In Two Treatises of 
Government, 1690) assumes that 
people are by nature free, equal 
and independent. 

 

• Montesquieu (In The Spirit of 
Laws, 1748) aspired to preserve 
the liberty of the citizen, thought 
it best be achieved by a strict 
separation of powers between 
the legislative, judicial and 
executive. 

 



 
 
 
 
 
 
 
 
 
 
 
 

 
 

According to the modern 
followers of the theory the 
human rights are rules that 
experience has shown that 
yield the most good to the 
greatest number of people. 
 
This belief comes down to 
the claim that human rights 
are desirable because such 
an opinion prevails. 
 
No answer on what will 
happen if that opinion 
changes and how to explain 
opposition to such change. 
 

Utilitarianism 

 

• John Stuart Mill – the need to follow the rule, 
which is formulated in such a way that, in 
principle, yields the most good to the greatest 
number of people 

 

• In his book On Liberty sought to describe the 
rules and institutions that best guarantees the 
freedom and also found room for human rights in 
the system that they previously did not know. 

 

 

 

 

 
 



It was practically applied in 
the USSR and the countries of 
real socialism: For external 
political reputation human 
rights were proclaimed, in 
practice they have not been  
applied and protection was 
not guaranteed. 
 
Thanks to supporters of this 
theory  it is enhanced the 
awareness of the importance 
of economic, social and 
cultural rights. 

Marxism 

 

• The individual has been subjected to the 
needs and welfare of society, as decided by 
those who know best (party) or those who are  
historically authorized. 

• The only individual rights are those which the 
state gives and takes away. 



Generations 
Civil and political Economic, Social and Cultural 

 Emphasize the autonomy of human  

against the state, which in his behavior can 

interfere only to the extent required by the 

life in society with other people. 

 Primarily based on the principle of 

freedom. 

Eg. Right to life, Right to privacy, Voting 

rights, Freedom of expression and 

assembly. 

 Directed to bring people in a similar, just 

and equal social status in order to really 

be able to enjoy political rights. 

 Primarily based on the principles of 

equality and solidarity. 

Eg. Right to the highest attainable standard 

of physical and mental health, Right to 

social security, assistance and welfare, 

Right to work, Right to to equal acces to 

education. 



WHAT IS HUMAN RIGHTS LAW? 

 • A set of performance standards for duty-

bearers at all levels of society, but 

especially organs of the state. 

• It serves as a basis for accountability. 

• It grants justiciable legal guarantees to 

every individual as a rights-holder. 

• It is codified in international, regional and 

national legal systems. 

 

International Human Rights 
Logo 



JUSTICIABLE GUARANTEES 

• Are legal entitlements 

• They may be invoked in a court of law 

• If violated, a court may order a remedy such as 

compensation 

 



WHERE WE FOUND SOURCES OF 
HUMAN RIGHTS 

 International treaties (universal, regional, political agreements 

- soft law) 

 International customs – moral rules 

 General legal principles of civilized nations – Audiatur et altera 

pars, nullum crimen sine lege... 

 Decisions of international organizations 

 



Relevance of International human 
rights treaties to HIV/AIDS 

 

• HIV and AIDS are generally not mentioned by name, 

but many of the treaty provisions are of relevance. 

• Treaties should also be read with the ‘General 

Comments’, adopted by the various treaty bodies 



 

 

 

 

 

 

 

 

 Obligations under Human Rights Treaties:  
 

Legally binding human rights obligations apply solely to state actors, 
whereas non-state actors, including the pharmaceutical industry or NGOs, 

are seen to hold human rights responsibilities 

 
 
 

States should: 

• Domesticate treaties 

• Give effect to treaty provisions 

• Submit state reports to treaty bodies 

• Involve civil society 

• Fulfillment of commitments to treaties is monitored by independent expert committees 

called treaty bodies 

• A state has a legal duty to prevent rights violations committed by non-state actors in its 

jurisdiction 
 

 

 



HUMAN RIGHTS OBLIGATIONS  
OF STATE 

4 categories of obligations: 

 

• Respecting a right means that a state must not violate a particular right 

• Protecting a right means that a state has to prevent violations of that 

right by non-state actors 

• Fulfilling a right means that a state has to take all appropriate measures, 

like allotting budgetary resources, to the realization of that right 

• Promoting a right means that a state must educate the public and raise 

awareness about that right 

 



Part C: 

International Human Rights 

Standards  

 



Codification on three levels: 
 

 International (United Nations and agencies) 

 Regional/European (Council of Europe, European Union) 

 National (Constitution, Law) 

 



UN TREATIES AND TREATY BODIES  

RELEVANT TO HIV AND AIDS 

 • International Covenant on Civil and Political Rights (ICCPR) 1966/1976. 

• International Covenant on Economic, Social and Cultural Rights (ICESCR) 

1966/1976. 

• Convention on the Elimination of All Forms of Discrimination Against 

Women (CEDAW) 1979/1981. 

• Convention on the Rights of the Child (CRC) 1989/1990. 

• Convention for the Protection of Individuals with regard to Automatic 

Processing of Personal Data. 

• Website: www.ohchr.org 

 



Decisions of international organizations 
 (not strictly legally binding, but persuasive) 

• Universal Declaration of Human Rights, Resolution of the UN General Assembly, 

1948 

• United Nations Millennium Declaration, Resolution of the UN GA, – Goal 6, 2000 

• Declaration of Commitment on HIV/AIDS, Resolution of the UN GA, 2001 

• Dublin Declaration on Partnership to Fight HIV/AIDS, Resolution of the UN GA, 2004 

• Political Declaration on HIV/AIDS, Resolution of the UN GA, 2006, 2011 

•  International Guidelines on HIV/AIDS and Human Rights, 2006 

•  UNAIDS/WHO recommendations regarding HIV testing 



UN DECLARATION OF 
COMMITMENT ON HIV/AIDS 

• Contains a checklist with questions concerning national 

compliance with the MDGs 

• For instance, countries have to adopt “laws and regulations 

that protect against discrimination of people living with HIV”, 

and “laws and regulations that protect against discrimination 

of people identified as being especially vulnerable to 

HIV/AIDS” 

 



Examples of provisions relevant  

to HIV and AIDS 

 • Right to life 

• Right to Health  

• Right to privacy 

• Right to non-discrimination and equality before the law 

• Right to liberty and security of the person 

• Right to free movement 

• Right to freedom of expression 

• Right to be free from torture and cruel treatment 

 



INTERNATIONAL GUIDELINES ON HIV/AIDS AND 
HUMAN RIGHTS  

 
• Guideline 1: States should adopt multi-sectorial approaches to establish 

an effective national framework for the response to the HIV epidemic. 

 

• Guideline 2: States should enable community organizations to carry out 

activities in the field of ethics, human rights and law. States should also 

consult widely with such organizations in drafting all HIV policies 

 

• Guideline 5: States should enact or strengthen anti-discrimination laws to 

protect vulnerable groups. States should also ensure privacy, 

confidentiality and ethical behavior in research involving human subjects  

 

 



EUROPE - regional treaties 

• European Convention for the Protection of Human Rights 
and Fundamental Freedoms – Council of Europe (COE)  

http://conventions.coe.int/treaty/Commun/QueVoulezVous.asp
?NT=005&CL=ENG 

 

• Charter of Fundamental Rights – EU 

http://www.europarl.europa.eu/charter/default_en.htm 

 

- political agreement 

• A strategy for combating HIV/AIDS in the EU and 
neighbouring countries 2009-2013 and The Action Plan 
2014 - 2016 

 

 

 

 

 

 

http://conventions.coe.int/treaty/Commun/QueVoulezVous.asp?NT=005&CL=ENG
http://conventions.coe.int/treaty/Commun/QueVoulezVous.asp?NT=005&CL=ENG
http://www.europarl.europa.eu/charter/default_en.htm


European Court for Human Rights 

ECHR cases:  

 Khudoyorov v. Russia (app. no. 

6847/02), 

  Enhom v. Sweden (app. No. 

56529/00),  

 CARDOSO and JOHANSEN - 

United Kingdom (app. No. 

47061/99) 

 

http://www.echr.coe.int/ECHR/EN/hudoc 

http://www.echr.coe.int/ECHR/EN/hudoc


Part D: Individual rights 



PRINCIPLE OF EQUALITY - 
PROHIBITION OF DISCRIMINATION 

• Discrimination is any unjustified distinction on any basis 

(Gender, health status, sexual orientation, race, color, religion) 

 

• Fighting discrimination 

• Initiation of proceedings 

• Affirmative action -positive discrimination 



Right to Health 

• Everyone has the right to the highest attainable standard of 
physical and mental health 

 

• Individual biological preconditions 

• Socio-economic conditions 



Right to privacy 

• The right to identity and integrity 

• Intimacy 

 

• Is a private matter: health status, sexual orientation ... 



Data confidentiality on health of a 
PLHIV 

• testing and confidentiality of testing 

• keeping a register of people living with HIV 

• management and availability of medical records of people 
living with HIV 

• disclosure of HIV status 



Practice example 3 

The disclosure of information about a person living with HIV to: 

• a doctor 

• a sexual partner 

• a police 

• a public 

 



Part E: 

Conclusion and 

recommendations 

 



Conclusion 

• Promoting human rights in the context of HIV / AIDS is not 
only an imperative of justice to overcome existing forms of 
discrimination and intolerance. It is also a tool that can 
prevent further spread of the epidemic 

 

• AIDS can leave us with a more equal, just and tolerant society 
- if we focus on human rights and the schisms that exist 



Recommendations 
• RATIFY all the mentioned treaties 

• ACCEPT the OPTIONAL COMPLAINTS mechanism to allow for individual’s 

complaints 

• SUBMIT state human rights reports regularly 

• DOMESTICATE the treaty norm by adopting LAWS and programmes in 

line with treaty provisions 

• ENSURE that the laws are made accessible through information 

campaigns and legal aid 

• MAINSTREAM equality: Vulnerable group’s equality should be part of all 

national laws, policies and programs dealing with HIV and AIDS. 

 



Thank you for your 
attention! 


